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THE EYE OF THE BEHOLDER:
AN INTERDISCIPLINARY EXAMINATION OF LAW
AND SOCIAL RESEARCH ON SEXUAL
HARASSMENT*
ELEANOR K. BRATTON**
I. INTRODUCTION
and then I asked him with my eyes to ask again yes and then he
asked me would I yes to say yes .

.

. and first I put my arms around

him yes and drew him down to me so he could feel my breasts all
perfume yes and his heart was going like mad and yes I said I will
yes.
James Joyce's "Molly's Yes"

...

is it romantic prose or romanticized

misogyny? One's reaction to this inquiry is suggestive of an attitude
towards women's sexual role; an attitude which is central to one's view
of women's roles in all social contexts. Are women saying no but "asking
with their eyes to ask again yes"? Do women want men to initiate personal
interaction? Are sexual propositions a natural by-product of an integrated
workplace? Or is the introduction of gender-based interaction into the
work environment impermissible sexual harassment?
Sexual harassment is a complex and profoundly important social and
legal concept. As the first legal wrong to be defined by women's experience,' it challenges assumptions entrenched in the law about the nature
of equality, the relationships between women and men, and the legal
mechanisms for assigning culpability and redressing injuries. Likewise,
as a matter of social inquiry, sexual harassment poses fundamental ideological and methodological challenges. The pervasive definition of social
norms from the point of view of the dominant male culture impedes biasfree study and measurement of sexual harassment. At the same time, the
infusion of sexuality throughout all aspects of our social and economic
lives makes it difficult for researchers to frame and pursue neutral inquiries.
*The author wishes to acknowledge Clare W. Hummel, a professional of vision and integrity who
inspired many of the views and ideals expressed in this paper; whose life and work manifest a belief
in human potential and commitment to human development. Clare Hummel created an exemplar of
the workplace in which each person is valued and in which challenge, dignity, and respect are
integral. Her leadership enriched those women and men fortunate enough to work with her. To Clare
this paper is respectfully dedicated.
**Eleanor K. Bratton is an associate with the law firm of Modrall, Sperling, Roehl, Harris &
Sisk, P.A. in Albuquerque, New Mexico. She received her J.D. and B.A. from the University of
New Mexico and her M.A. from Miami University of Ohio.
1.J.Joyce, Ulysses (1961).
2. C. MacKinnon, Sexual Harassment of Working Women: A Case of Sex Discrimination, (1979).
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In spite of and, to some degree, because of this cultural baggage,
sexual harassment has emerged in the past decade as a recognized social
phenomenon and legal wrong. Over a period of just ten years our view
of women's experience at work has been altered dramatically. Once accepted as an institutionalized reality, sexual harassment is now a constitutional violation. As MacKinnon stated in his seminal book, The Sexual
Harassment of Working Women:
Tacitly [sexual harassment] has been both acceptable and taboo;
acceptable for men to do, taboo for women to confront, even to
themselves. But the systematic silence enforced by employment sanctions is beginning to be broken. The daily impact upon women's
economic status and work opportunities, not to mention psychic
health and self esteem, is beginning to be explored, documented and
increasingly resisted. 3
The legal recognition of sexual harassment as a form of sex discrimination opened a door behind which there are many complex questions.
Feminist legal scholars4 and writers in business, sociological, and labor
journals' have written about many of these issues. This Article discusses
the evolution of sexual harassment as a social construct and legally redressable injury. The interplay between law and social science in the
crucial task of defining sexual harassment is examined. The author argues
first that the definitional inquiry is pivotal and has yet to be fully and
fairly undertaken. She asserts that the definition of sexual harassment is
influenced by gender-based perceptual bias. This bias results in inadequate
research designs which, in turn, contribute to divergent, conceptually
inapt models for legal analysis of sexual harassment claims. Consequently, resolution of sexual harassment cases in the federal courts has
become a speculative endeavor for both parties. The development of
sexual harassment legal theory is reviewed. The circuit court decisions
on the scope of employer responsibility for sexual harassment are discussed to illustrate how inadequate data and ingrained societal biases
3. Id. at 1.
4. E.g., MacKinnon, supra note 2, J. Abramson, Old Boys New Women: The Politics of Sex
Discrimination(1979); S. Brownmiller, Against Our Will; Men Women and Rape (1975) L. Farley,
Sexual Shakedown: The Sexual Harassment of Women on the Job (1978).
Some Don't. 59
Some See It ...
5. See, e.g., Collins and Blodgett, Sexual Harassment ...
HARV. Bus. REV. 76-95 (1981); Olivieri, Commentary on Sexual Harassment, Vol. 148 Air Con-

ditioning, Heating and Refrigeration News 18 (1979); Sexual HarassmentLands Companies in Court,
Business Week. 120-21 (1979); Almquist, Women in the Labor Force, 2 Signs: Wom. Cul. Soc.
843-44 (1977); Goodman, Sexual Demands on the Job. 4 Civ. Lib. Rev. 55-58 (March/April 1978);
Gutek, Nakamura, and Inger, Sexuality and the Workplace. I Bas. App. Soc. Psy. (1980); Seymour,
Sexual Harassment: Finding a Cause of Action Under Title VII. 30 Lab. L. J. 139-56 (1979);
Siniscalco, Sexual Harassment and Employer Liability the Flirtation that Could Cost a Fortune. 6
Emp. Rel. L. J. 277 (1980).
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affect adjudication. The author proposes that the District of Columbia
Circuit's opinion on the scope of employer responsibility should serve
as a model for analysis. She concludes that gender equality in the workplace can become a reality through development of a refined jurisprudence
of discrimination grounded in bias-free social research data.
II. SEXUAL HARRASSMENT AS A SOCIAL CONSTRUCT
When a subject is highly controversial-and any question
about sex is that-one cannot hope to tell the truth. One can
only show how one came to hold whatever opinion one does
hold. One can only give one's audience the chance of drawing their own conclusions as they observe the limitations,
the prejudices, the idiosyncracies of the speaker.6
A. Sociological Definition
An operational and justiciable definition of sexual harassment has proven
elusive because definition is inextricably tied to the issue of perception.
The definition of sexual harassment-behaviorally, situationally, and legally-bears directly on the resolution of all attendant issues. It affects
social science measurement and legal rulemaking equally. How we measure sexual harassment depends on what behaviors we say constitute it.
Likewise, whether a legally cognizable injury has occurred and what
remedies will be afforded turn in large part on a delineation of the injurious
conduct. The following discussion demonstrates the conceptual similarities and operational differences in several sociological and legal definitions of sexual harassment. Further discussion illustrates how one's
perception of gender roles influences one's definition and vice versa.
The broadest socio-political definition of sexual harassment is provided
by MacKinnon: ". . . the unwanted imposition of sexual requirements
in the context of a relationship of unequal power." 7 This definition takes
woman's point of view about her situation as definitive of that situation.
It is a definition of perspective which does not attempt to define in
behavioral terms those actions which may be "unwanted". The inclusion
of the concept of power in the definition is important in understanding
both the context and effect of sexual harassment, and it appears in many
sociological definitions. MacKinnon's work is also representative in that
it presumes that the sexual harassment victim is a woman and the perpetrator is a man. As noted later,8 sexual harassment is not necessarily
always perpetrated by a male superordinate. However, it is specious to
6. V. Woolf, A Room of Ones Own (1929).
7. MacKinnon, supra, note 2, at 1.
8. See infra notes 12 and 27.
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discuss a world in which women as a group hold such social and economic
power that they are in a position to exploit subordinates who are, as a
group, largely male. Sexual harassment as discussed in this Article refers
to the existing social paradigm in which precisely the opposite is true.
Other scholars offer definitions in behavioral terms. Professor Lin Farley describes sexual harassment as: "Any or all of the following: staring
at, commenting upon, or touching a woman's body; requests for acquiescence in sexual behavior; repeated, nonreciprocated propositions for
dates; demands for sexual intercourse; and rape." 9 Farley's definition
does not require a particular relationship of the parties within the organization. It, like MacKinnon's definition, describes sexual harassment as
behavior which invariably substitutes sexuality-based for work-related
interactions. It is "unsolicited, nonreciprocal male behavior that asserts
a woman's sex role over her function as worker." 10 This definition does
not account for other forms of sexually harassing conduct such as vulgar
or offensive language, pictures, or workplace practices that are demeaning
to women. Farley's definition also comports with MacKinnon's in that
it adverts to a relationship of unequal power:

"...

the name of the game

is dominance.""'
In contrast, the National Organization for Women (NOW), definition
is gender-neutral. It speaks to different forms of conduct and the effect
of the conduct on the victim:
Sexual harassment is any repeated or unwanted verbal or physical
sexual advances, sexually explicit derogatory statements, or sexually
discriminatory remarks made by somebody in the workplace which
are offensive or objectionable to the recipient or causes the recipient
discomfort or humiliation or which interferes with the recipient's job
performance. "
Joan Vermuelen, Director of the Working Women's Institute, adds this
language to make the preceding definition gender-specific:
...any attention of a sexual nature in the context of a work situation
which has the effect of making a woman uncomfortable on the job,
impeding her ability to do her work, or interfering with her job
performance or employment opportunities . . . [it] is the assertion
9. L. Farley, Sexual Shakedown: The Sexual Harassment of Women on the Job 15 (1978).
10. Id. at 14-15.
11. Id. at 15.
12. Brief for the National Organization for Women and the Working Women's Institute amicae
curiae, Continental Can Co. v. State, 297 N.W.2d 241 (Minn. 1980). Cf: Cooper, Sexual Harassment
and the Law: An Update, 48 Det. C.L. Rev. 5, at 5 n. 33 (1980). ". . . behavior which invalidly
substitutes and prioritizes sex roles in place of the appropriate employer/employee role free from
gender base."
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of power by men over women who are perceived to be in a vulnerable
position with respect to male authority."'3

All of the above definitions include the concept of power either implicitly or explicitly. Coercive, offensive behavior occurring in the workplace necessarily involves the imposition of one individual's will on
another. The victim either participates unwillingly in social or sexual
interaction or is disempowered economically by having her work performance impaired by anxiety, anger and loss of self-esteem. In either
case, her legal right to a non-discriminatory work environment is compromised and her dignity is assaulted.
B. Incidence

Historians record the existence of sexual harassment in this country
from anecdotal writings and interviews with women dating from colonial
times. 4 These writings demonstrate that sexual harassment has always
been a class-wide experience, through which working women have been
kept within the confines of their historical role as persons who could
change their circumstances only by trading on their sexuality.' 5 MacKinnon documents the sexual abuse of women in domestic servitude from
a review of eighteenth and nineteenth century court records. 6 In the late
nineteenth century, working women found sexual harassment and abuse
so common that one reporter noted "[o]nly here and there is a young girl
safe." 7 In this era, women were often threatened with dismissal for sexual
noncompliance at a time when women only worked outside the home out
of necessity; a time when taking a job was considered something a respectable woman would not do. As Goodman notes, "the distinction
13. J. Vermeulen, Comments on the EEOC's ProposedAmendmentAddingSection 1604.11, Sexual
Harassment Guidelines on Sexual Discrimination, 6 Womens Rights L. Rep. 285, 286 (1980).
(emphasis added). This description accounts for harassment by someone other than the direct supervisor. The perception that a co-worker or other employee is in a position to do one harm is sufficient
to create an environment wherein women are vulnerable to harassment.
14. M. Bulzarik, Sexual Harassment at the Workplace: Historical Notes, 12 Rad. Am., 25,
(1978). Bulzarik found that the victims of sexual harassment in the nineteenth century were found
in all occupational areas: ". . elevated railway cashiers, union organizers, garment workers, whitegoods workers, home workers, doctors, dressmakers, shopgirls, laundry workers, models, office
workers, cotton mill workers, cannery workers . . .broom factory workers, assistant foremen [sic],
stenographers and typists, soap factory workers, hop-pickers, shoe shine girls, barmaids, legal
secretaries, actresses, sales demonstrators, art students, and would-be workers at employment interviews." Id. at 30.
15. C. MacKinnon, supra note 2 at 175-76.
16. Id. at 25-27.
17. Goodman, Sexual Harassment:Some Observationson the DistanceTravelledand the Distance
Yet to Go, 10 Cap. U.L. Rev. 445, 449 (1981) (quoting) H. Campbell, Prisonersof Poverty: Women
Wage Workers, Their Trades and Their Lives, 233-36 (1890).
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between women who sold their labor and women who sold their bodies
was often not made".' 8
The earliest popular account in the United States of what would come
to be known as sexual harassment appeared in Harper'sBazaarin 1908. 9
This survey recounted the experiences of women readers who had migrated to the cities. Their stories described widespread sexual harassment.
Goodman's article concludes that these reports were "told naturally, as
part of the description of the working lives of ordinary women." 2 ° A
century later, the nature and magnitude of the problem of sexual harassment was brought to the attention of the American public through extensive coverage in the popular press. As people became aware of the
commonality of the experience, attempts to measure the phenomenon
began.
The first contemporary survey of sexual harassment appeared in Redbook
magazine in 1976.21 Safran surveyed 9,000 working women and found
that 88% of those reporting had been sexually harassed on the job.22 A
few years later, the Working Women's Institute (WWI) series of reports
disclosed pervasive sexual harassment in both traditional and nontraditional occupations, in all regions of the country and in communities of
all sizes. The first of the reports, issued in 1975, revealed that 75% of
the women sampled had experienced at least one incident of sexual harassment. 23 The third report, (the Crull Report) issued four years later,
disclosed that 83% of those surveyed reported that sexual harassment
interfered with their work performance.24 Sixty-three percent experienced
25
attendant stress symptoms such as headache, nausea and weight loss.
The increase in percentage reporting between the two WWI Reports
is most readily explained by increased awareness of sexual harassment.
Between 1975 and 1980 the popular press released a flood of articles on
the topic. Women became aware that their experience had a name, and
that it was widely shared. In addition to numerous books and articles
which appeared in business, trade, and professional journals, 26 virtually
every major popular magazine reported on the topic.27 The data from the
18. Id.at 449 citing Bularzik, supra note 12, at 27-30.
19. The Girl Who Comes to the City: A Symposium, Harpers Bazaar (July 1908).
20. Goodman, supra note 17, at 452.
21. Safran, What Men Do to Women on the Job: A Shocking Look at Sexual Harassment 148
Redbook (November 1976). This survey remains the most comprehensive and widely cited to date.
22. Id. at 38-39.
23. Working Womens Institute, Sexual Harassment on the Job-Results of PreliminarySurvey,
Research Series Rep. No. 1 (1975).
24. Crull, The Impact of Sexual Harassmenton the Job:A Profile of the Experiencesof 92 Women,
Working Womens Research Series Rep. No. 3 (1979).
25. Id.
26. See supra, note 4.
27. See, e.g., Abusing Sex at the Office, 95 Newsweek, March 10, 1980-81; Adams, Jane Crow
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WWI survey also demonstrates that sexual harassment is a behavior of
power exerted by those in positions of authority over those in a vulnerable
economic position. Of the 92 women who had contacted the Institute for
assistance, 75% were single, separated, divorced or widowed; over 50%
were the sole support of their families, 51% earned $100 per week or
less before taxes; and 68% were clerical or service employees. 28
The late 1970's also saw a significant effort by federal and state agencies
to assess the extent of sexual harassment in government. The reports were
consistent and compelling. A study done by the Maryland Commission
on Women is representative. 9 Defining sexual harassment as "unwanted
sexual advances, situations, or pressure," the Commission reported that
it existed in every department in state government.3" A survey of federal
employees conducted by the Merit Systems Protections Board found that
42% of 649,000 women and 15.3% of 1, 168,000 men said that they had
experienced some form of sexual harassment. 3' This report was part of
a substantive movement by the federal government as an employer to
identify and eliminate sexual harassment in its ranks. In Congressional
hearings on the extent of the problem, Representative James Hanley,
Chair of the Committee on Post Office and Civil Service, stated that
"[sexual harassment] is not only epidemic, it is pandemic, an everyday,
everywhere occurrence. ,3 2 Other testimony reported an incidence of 70%
among women in general.33 Federally Employed Women conducted a
survey of its membership, in which 67% reported experiences of sexual
harassment. These incidents included touching, sexual remarks and jokes,
sexual propositions, offers of promotions or special treatment in return
for sex, and instances of sexual assaults. 34 Eleanor Holmes Norton relied
on the data available from these and other sources to state to the Committee "sexual harassment is an issue which has confronted every woman
in the Army: Obstacles to Sexual Interrogation;14 Psychology Today 5, 50; Fairer, Sexual Harassment
on the Job. 112 Harper's Bazaar 90 (1979); Harris, Dealing with the Bosses. Family Circle (April
1978), Lindsey, Sexual Harassmenton the J6b and How to Stop It. 6 MS. 47-48 (1978); Longshore,
Job Frustrations:How to Solve Them Quickly, Diplomatically, Out of Court. 75 Glamour 218-19
(1977), 320, Mead, We Need Taboos on Sex at Work. 150 Redbook 31 (1978); My Boss Wanted
More than a Secretary. 186 Good Housekeeping 28 (1978); Pogrebin, Love on the Job. 97 Ladies
Home Journal 10 (1980). Skrocki, Sexual Pressures on the Job. 105 McCalls 43 (1978).
28. Crull Report, supra note 24.
29. Maryland Commission on Women Study, Baltimore Morning Sun, Aug. 23, 1980, cited in
Goodman, supra note 15, at 446 n. 7.
30. Id.
31. Hearings Before the House Committee on Post Office and Civil Service, Sexual Harassment
in the FederalGovernment, 96th Cong., 1st Sess. 10-1l (1980). [cited as House Committee Report].
32. Sexual Harassment in the Federal Government, Hearings Before the Subcommittee on Investigations of the Committee on Post Office and Civil Service, House of Representatives, 96th
Cong., 1st Sess. 1 (1979) (statement of Rep. James Hanley) (cited as Congressional Hearings).
33. Id. at 4 (statement of Donna Lenhoff).
34. Id. at 119 (statement of Dorothy Nelms).
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in the course of her career whether directly or through the experience of
friends. ""
C. Perception
One theme recurs throughout the definitions and surveys of sexual
harassment: sexual harassment is not about sex, it is about power. As
one commentator put it, "[ilf someone were to kill another person with
a rolling pin, we would not consider it cooking." 3 6 Whether in the form
of verbal abuse, sexual advances, physical touching, or rape, sexual
harassment is a form of coercion that exists in and depends on a framework
of male domination and female subordination.37 Seen thus, it must be
viewed as one of the methods by which a patriarchial social structure
survives. It supports and perpetuates a system in which one class of
persons is systematically disempowered. Sexual harassment is not only
a product of gender-based dominance; it plays an important role in maintaining that dominance and perpetuating circumstances in which domination-based views become cultural norms.38 The social or legal analytical
framework that does not begin with this understanding is bound to be
ineffectual.
The difference perspective makes is apparent in the results of a joint
survey of business executives to which 1846 Harvard Business Review
subscribers responded (the HBR survey).39 The HBR survey data provides
4
a powerful illustration of how gender affects perception of the problem. "
The researchers considered the following questions: How critical is the
problem? Is it pervasive? How difficult is it for top management to identify
and prevent? The results show a wide disparity between men's and women's views regarding norms for appropriate social behavior in the workplace."
More striking is the difference in perception of how much sexual harassment actually takes place. Sixty-six percent of male respondents agreed
35. House Committee Report, supra note 28, at90 (statement of Eleanor Holmes Norton).
36. Taylor, How to Avoid Taking Sexual Harassment Seriously: A New Book That Perpetuates
Old Myths, 10 Cap. U.L. Rev. 673, 675 (1981).
37. See discussion atnotes supra 11,54 and § IIA (recognizing the existence of other forms of
harassment).
38. Goodman accurately describes this double bind: "Male perceptions of sexual harassment have
triumphed precisely because of the ability of men to label women as outsiders and then determine
cultural norms without reference to female perceptions." supra note 17 at 468.
39. Collins & Blodgett, Sexual Harassment .. .Some See It .. .Some Won't, 59 Harv. Bus.
Rev. 76 (1981). Safran, C., Sexual Harassment: The View From the Top, 156 Redbook 45 (1981).
40. For example, almost 70% of the male respondents indicated that a woman can avoid being
the target of unwanted sexual advances merely by dressing and behaving "properly." Id. at 81.
41. Respondents were asked to react to a series of short workplace scenarios and characterize
the male's behavior. A large number of the actions the men found harmless were thought by the
women to be offensive and oppressive. Collins & Blodgett, supra n. 39 at 81.

Winter 19871

THE EYE OF THE BEHOLDER

with this statement: "The amount of sexual harassment at work is greatly
exaggerated." 4 2 That sexual harassment is essentially an issue of power
is demonstrated by the fact that 63% of top management agreed with this
statement; but only 52% of middle management and 44% of lower level
management endorsed it.43 In short, this survey makes it clear that whether
you see sexual harassment, what you see, and how you interpret that
view is a function of who you are and where you are in the organization.
A survey of 20,000 federal employees provides data which confirms
the HBR study. 4 Respondents' views of what behaviors constitute sexual
harassment differed by gender and varied depending on the status of the
perpetrator and the conduct involved. While both male and female respondents agreed that a supervisor should be held to a higher standard
of conduct, most concurred that certain forms of uninvited conduct are
harassment whether the perpetrator is a supervisor or co-worker.4" This
conduct included: uninvited deliberate touching, leaning over, cornering,
pinching, letters, phone calls, materials of a sexual nature or pressures
for sex.' Women found these additional behaviors to be harassment
regardless of whether the perpetrator was a supervisor or co-worker;
sexual touching, jokes, remarks or questions, sexually suggestive looks
or gestures and pressures for dates." The majority of male respondents,
however, did not consider this sexual harassment if occasioned by a coworker. 48
A sociological work by Backhouse and Cohen reveals similar genderrelated perceptual disparity.49 They discovered that male harassers, even
those who had been exposed through litigation or grievance procedures,
did not admit that their conduct constituted sexual harassment.5 ° The
authors conclude: "All men build a self-defense mechanism around this
issue, refusing to admit that their behavior is deeply offensive to women."5"
An understanding of the difference perception makes is essential to
elimination of sexual harassment. Men, as decision-makers in most social,
political, and economic spheres, determine and enforce cultural norms.
The previous discussion demonstrates that men's views as to what constitutes sexual harassment differs from women's views and limits their
42.
43.
44.
mittee
Sess.,
45.
46.
47.
48.
49.
50.
51.

Id.
Id.
See Sexual Harassmentin the Federal Government (Part II): Hearings Before the Subcomon Investigations of the House Committee on Post Office and Civil Service, 96th Cong., 2d
22 (1980).
See Id. at 10.
Id.
Id.
Id.
C. Backhouse and L. Cohen, Sexual Harassment on the Job, 2 (1981).
Id.
Id.
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acceptance of what it is, how much of it there is, and who is responsible
for its occurrence. Until the problem is seen from the victim's perspective,
institutional reform is not possible. A view that sees some forms of sexual
harassment as normal, harmless, or humorous, necessarily rests on a
theory of the world and a theory of the state in which males are dominant,
i.e., that it is natural and expected that they be sexual aggressors, and
in which females are subordinate, either secretly flattered by the attention,
or "asking for it." The institutionalization of sexual harassment is one
measure of the extent to which this perception shapes our world view
and defines our social and sexual roles.
It is simplistic and misleading to infer from the foregoing that only
women managers can proscribe sexual harassment or that only women
judges can fairly hear sex discrimination claims. 2 The forces which shape
one's beliefs are too complex to be ascribed solely to gender and, in any
case, the task of norm redefinition is too vast to be effectuated by the
judicial system alone. What is called for in the legal context is a jurisprudential model which accurately and completely accounts for the experience of women and does not allow historically ingrained biases to
affect the results. An understanding of the development and weaknesses
of sex discrimination legal theory is a necessary first step in this reformation.
III. SEXUAL HARASSMENT AS A LEGAL THEORY
People have tirelessly sought to prove that woman is superior, inferior, and equal to man .... If we are to gain understanding, we
must get out of these ruts; we must disregard vague notions of
superiority, inferiority, equality which have hitherto corrupted every
discussion on the subject and start afresh. 3
Feminist legal theorists began in the 1970s to identify sexual harassment
as a form of unlawful discrimination and to call for its recognition as a
legal cause of action. MacKinnon best described the rationale and legal
theory: "Legal recognition that sexual harassment is sex discrimination
in employment would help women break the bond between material
52. Kirp, Yudof, and Franks expressed this author's view of the failings of such deterministic
and simplistic solutions:
Flesh and blood persons vanish altogether in these treatments to be replaced by
one dimensional figures, child bearers or maintainers of the economic order. Males
and females emerge only as programmed antagonists or biologically bonded partners, not as persons with at least some common dilemmas. Those multi-faceted
individuals whose aspirations are so important to liberalism are much distrusted
by both Left and Right. Men and women will become what the gene--or the
economy-would have them be, not what they might prefer.
D. Kirp, M. Yudof, M. Franks, Gender Justice, p. 48 (1986).
53. 54 S. de Beauvoir, The Second Sex (1952).
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survival and sexual exploitation. It would support and legitimize women's
economic equality and sexual self-determination-at a point at which the
two are linked." 54
A. Title VII
Once sexual harassment was seen as a means of discriminatory economic exploitation, the most logical avenue of relief was the federal
statutory ban on discrimination in employment, Title VII of the Civil
Rights Act of 1964." 5 Congress passed Title VII to eliminate all forms of
discrimination based on race, color, sex, religion or national origin.56
With the enactment of Title VII, Congress intended to define discrimination in the broadest possible terms. However, Congress did not attempt
to define discriminatory practices, including sexual harassment, but instead left that determination to the courts.57
The judicial recognition that sexual harassment is a violation of Title
VII was a tremendous advance in the jurisprudence of sex discrimination. 58 It provides a federal statutory basis for claims of sexual harassment
in employment and offers protection from retaliatory dismissal. It also
requires affirmative steps by employers, such as the maintenance of in54. MacKinnon, supra note 2 at 7.
55. Pub. L. No. 88-352, Title VII, 78 Stat. 253 (1964) (codified as amended at 42 U.S.C. § 2000e
(1982) as amended by the Equal Employment Opportunity Act of 1972, Pub. L. No. 92-261, 86
Stat. 103 (1972).
56. Id.
57. Barnes v. Costle, 561 F.2d 983, 994 (D.C. Cir. 1977) quoting Rogers v. E.E.O.C., 454 F.2d
234, 238 (5th Cir. 1971). "Congress chose neither to enumerate specific discriminatory practices,
nor to elucidate in extenso the parameter of such nefarious activities. Rather, it pursued the path of
wisdom by being unconstrictive, knowing that constant change is the order of our day and that the
seemingly reasonable practices of the present can easily become the injustices of the morrow."
58. Williams v. Saxbe, 413 F. Supp. 654 (D.D.C. 1976) rev'don othergroundssub nom, Williams
v. Bell, 587 F.2d 1240 (D.C.Cir. 1978) decided on remand sub nom, Williams v. Civelette, 487 F.
Supp. 1387 (D. D.C. 1980) marked the initial judicial recognition that sexual harassment was sex
discrimination (retalitatory actions resulting in the plaintiff's firing by a suprvisor whose sexual
demands had been refused constitutes sex discrimination within the meaning of Title VIl). See also
Barnes v. Costle, 561 F.2d 983, 990 (D.C.Cir. 1970) (plaintiff "became the target of her superior's
sexual desires because she was a woman .. .Thus gender cannot be eliminated from the formulation
which .. .advances a primafacie case of sex discrimination within the purview of Title VII.").
Accord Munford. v. Jones T. Barnes, & Co., 441 F. Supp. 459 (E.D. Mich. 1977) (sexual harassment
is necessarily a manifestation of sex discrimination). The Munford court found support in the
legislative history of Title VII for the position that sex discrimination encompassed sexual harassment
and stated further ". . . the EEOC has issued regulations under the Act which indicate that 'so long
as sex is a factor in the application of [an employment policy or practice], such application involves
a discrimination based on sex.' " Id. at 465-66 (quoting 29 C.F.R. § 1604.4(a) (1975)).
Although these cases deal with situations of sexual harassment of women by male supervisors,
they serve as precedent for the less common contexts of female-male harassment or harassment by
a person of the same sex. There remains a requisite connection between gender and sexual harassment.
In all cases, an individual is coerced sexually by another who is perceived to be in a more powerful
position. There is an ineluctable link between gender and discrimination in cases where sexualitybased behavior is the demanded mode of interaction.
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ternal grievance procedures for discrimination claimants. The first Title
VII Sexual harassment cases floundered, however, in part due to the
absence of any federally recognized definition of the prohibited conduct.59
B. Legal Definition: The EEOC Guidelines
In November 1980, the Equal Employment Opportunity Commission
(EEOC) promulgated final guidelines on sexual harassment (the Guidelines).' The Guidelines expressly declare that sexual harassment is a form
of unlawful sex discrimination within the meaning of Title VII and provide
regulations to guide analysis of Title VII sexual harassment claims. The
first section of the Guidelines contains a three-part definition. 6 This
definition recognizes two classes of sexually harassing behavior. The
concept embodied in Parts 1 and 2 encompass what MacKinnon calls
"quid pro quo" harassment in which the employee is required to comply
with sexual demands or face demotion, loss of employment, or loss of
promotional opportunities.6 2 The second form of sexual harassment violations, covered by Part 3 of the definition, are claims of abusive working
environment. In these cases, the injury may be in the first instance to the
worker's dignity and psychological well-being. Secondarily, of course,
59. See, e.g., Come v. Bausch & Lomb, Inc. 390 F. Supp. 161, 163 (D.Ariz. 1975) vacated
and remanded, 562 F.2d 55 (9th Cir. 1977). The District Court found that the verbal and physical
abuse which forced the plaintiffs to quit was "nothing more than a personal proclivity" an attempt
at "satisfying a personal urge." Id. at 163
60. Guidelines on Discrimination Because of Sex in the Federal Register. 45 Fed Reg 74 676
(1980) codified in 29 C.F.R. § 1604.11. (1981). The E.E.O.C. is a five member bipartisan Commission which has primary responsibility for the administration and enforcement of all Federal laws
prohibiting discrimination in employment, including Title VII. The Commission has consistently
recognized harassment in the workplace as a violation of Title VII, whether that harassment was
based on race, religion, national origin or sex. "The commission continues to actively oppose
harassment in the workplace on any Title VII basis, including harassment on the basis of sex which
takes the form of sexual harassment." J. C. Smith, formerActing Chairman of the E.E.O.C. Prologue
to the E.E.O.C. Guidelines, 10 CAP. L. REV. 471 (1981). Smith noted that the federal government
hearings, supra notes 28, 29, 41, and "[a]ctivity in the courts indicated that both public and private
employers were in need of help in understanding and defining their liability for acts of sexual
harassment in the workplace." Id. Consequently the Commission promulgated the Guidelines.
61. 45 Fed. Reg. 74, 676 (1980) codified in 29 C.F.R. § 1604.11 (1981). "Unwelcome sexual
advances, requests for sexual favors, and other verbal or physical conduct of a sexual nature consitutes
sexual harassment when:
I. Submission to such conduct is made either explicitly or implicitly a term
or condition of an individual's employment, or
2. Submission to or rejection of such conduct by an individual is used as the
basis for employment decisions affecting such individual, or
3. Such conduct has the purpose, or effect of unreasonably interfering with an
individual's work performance or creating an intimidating, hostile, or offensive
working environment.
62. MacKinnon, supra note 2 at 32, see, e.g., Heelan v. Johns-Manville Corp., 451 F. Supp.
1382 (D. Colo. 1978) (employer is liable under Title VII when refusal of a supervisor's unsolicited
sexual advances is the basis of employee termination).
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it can be said that employment opportunities are affected as well as a
result of the negative effect of harassment on the victim's creativity and
productivity.63 Alternatively, the victim may quit and claim to have been
constructively discharged and/or seek an injunction against the abusive
conditions.6 These two theoretical categories can be seen as the extremes
of sexual harassment; in all cases it is behavior which becomes coercive
because it occurs in the employment context, thus threatening both a
woman's job satisfaction and security. Each form and all variants in
between are Title VII violations and a federal forum is available to persons
injured by reason thereof.
In spite of the specificity of the Guidelines language, their application
has proven problematic for the courts. The following section discusses
the definitional and conceptual problems which have arisen in the postGuidelines litigation. A complete review of the relevant Title VII decisions
is beyond the scope of this Article. However, representative cases are
discussed to illustrate the inadequacy of Title VII remedies for a legal
wrong of this nature. The Circuit Court decisions on the scope of employer
liability are reviewed more thoroughly. They reflect the effect of perceptual bias on case outcome and reveal a judicial search for a theory of
sexual harassment liability. The Guildelines standard for the scope of
employer liability is examined and a model for analysis of employer
liability questions is proposed.
IV. SEXUAL HARASSMENT LITIGATION: CONCEPTUAL DEFECTS
" 'Othemess,' in its social aspect, sets women apart from mainstream
ideals and norms of behavior. Feminine goals are deviant, even when
they are prescribed by the social structure, for they always differ
from the true peaks of aspiration, which are reserved for males.
Males who forswear such ambitions are unmanly, that is, they act
like women. Women who try to attain these normally desirable ends,
however, exhibit unfitness for their proper role. It is thus impossible
to be both a normal woman and a normal human being, surely a
catch much older than "Catch-22"---catch number one, perhaps. 6"
63. See, e.g., Come v. Bausch & Lomb, supra note 58 (plaintiffs forced to leave their jobs
because supervisor's continual verbal and physical advances made their work lives intolerable).
64. See, e.g., Bundy v. Jackson, 641 F.2d 934 (D.C. Cir. 1981). Bundy was the first postGuidelines case to significantly expand the reach of Title VIi (psychological and emotional aspects
of the work environment as well as tangible job benefits are protected by Title VII). The court found
that "sexual harassment which injects the most demeaning sexual stereotypes into the work environment" is equivalent to "an intentional assault on an individual's innermost privacy." Id. at 945.
As such, the conduct constituted sex discrimination with respect to "terms, conditions or privileges
of employment." Id. at 943 (emphasis in original).
65. Janeway, Who Is Sylvia? On the Loss of Sexual Paradigms, 5 Signs: Wom. Cul. Soc. 513
(1980).
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A. Problems of Proof
Post-Guidelines decisions reflect a variety of problems with the use of
Title VII as a basis for sexual harassment litigation. The burden of proof
is often a barrier to relief; and even those circuit court decisions in which
plaintiffs have prevailed do not offer precedent for effective legal redress
for other victims due to the ad hoc approach taken by the courts and the
EEOC. Courts have generally had little difficulty in finding sexual harassment where the facts were egregi us and uncontroverted. 6 More problematic are the issues of proof where the facts are in dispute. Because
sexual harassment usually occurs in a one-on-one situation, the case may
turn on standards of proof at trial. A few courts have simply chosen to
believe the woman's story over a defendant's denial.67 Generally, though,
even when harassing acts are established or conceded, courts have created
two interrelated barriers to relief. First, courts are most often unwilling
to put sufficient weight on the testimony of sexual harassment victims.
Second, and more commonly, the incredulity of a judge goes not to the
credibility of a plaintiff's story, but to her conclusion as to the effect on
her job.68 Some courts have required that the plaintiff establish a nexus
between the harassing behavior and her continued employment.69
Courts grappling with a standard for credibility at trial must consider
the data on differences in perception. Social research data confirms that
the great majority of men consider certain behaviors harmless, inoffensive, or complimentary; in short, normal and acceptable incidents of a
work environment.70 At the same time, the majority of victims find the
same behavior threatening, oppressive and offensive. 7' This paper propbses that a "reasonable victim's" viewpoint as suggested by Attenasio
become the standard.7" The reasonable victim standard, developed in the
context of intentional torts, lends itself to just results in several ways.
66. For example, in Barnes v. Costle, supra, note 56, the plaintiff endured repeated invitations,
suggestions and promises of job enhancement in return for sexual compliance; when she refused,
her boss initiated a campaign of harassment that ended with her job being abolished. In Miller v.
Bank of America, 600 F.2d 211, 212 (9th Cir. 1979), the plaintiff, who had an excellent job record,
was fired after she refused her boss's demands for sex with a "black chick". Id.
67. See, e.g., Kyriazi v. Western Electric Co., 461 F. Supp. 894, 939 (D.N.J. 1978); Bundy,
451 F. Supp. at 1382.
68. Vermeulen, Employer Liability Under Title VII for Sexual Harassment by Supervisory Employees, 10 Cap. U.L. Rev. 499 (1981).
69. For example, in Tomkins v. Publ. Serv. Elec. and Gas Co., 568 F.2d 1044, 1048, (3d Cir.
1977) the trial court stated that it was possible for a defendant to show at trial that the advances
were of an "individual or personal nature . . ." and in Barnes the trial court stated that the plaintiff
would fail if it could not be shown that the advances were not "tied to employment opportunities
in any way." Barnes, 561 F.2d 983, 990 n. 7.
70. See supra text accompanying notes 36-40.
71. Id.
72. Attanasio, Equal Justice Under Chaos: The Developing Law of Sexual Harassment, 51 U.
Cin. L. Rev. 1, 22 n. 145 (1982).
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First, it protects women from the divergence of perception as to what
constitutes sexual harassment. At the same time, with its reasonableness
standard, it insulates employers from unfounded claims. It accounts for
individual sensitivity by providing that a defendant is liable who persists
in the offensive conduct after having been told that it is objectionable.
The defendant is protected from the unreasonably sensitive plaintiff because he is not liable unless she has clearly communicated her objections
to him.73 The adoption of the victim's point of view provides a means
to begin altering decision-makers' sensitivity as to what constitutes sexual
harassment.74 Consequent developments in law and policy would change
social norms which have resulted in the stigmatization and exploitation
of working women. The putative burden imposed on individuals by requiring that they alter conduct standards in the workplace is justified by
this goal.
B. InadequateAnalytical Doctrine
Title VII is theoretically unsuitable to sexual harassment in that it seeks
to prevent discrimination against protected groups rather than redress
injury to a particular individual. Neither precedent developed in other
Title VII contexts nor the remedies it provides are effective when applied
to this form of discrimination. The disparate treatment/disparate impact
analysis of equal protection doctrine developed in race and national origin
discrimination cases is likewise inapt. Disparate treatment occurs when
a rule or practice is applied to a member of a protected group in a way
that differs from its application to other group members." Disparate
impact occurs when a policy or practice that is neutral on its face dif76
ferentially affects members of a protected group to their disadvantage.
This distinction collapses in the case of sexual harassment. Women are
individually victimized on the basis of their sexuality within a social/
institutional context which denigrates them on the basis of their membership in a group. Although they are necessarily injured one at a time,
77
sexual harassment victims are not discriminated against as individuals.
73. Id.
74. Sexual Harassment Claims of Abusive Work Environment Under Title VII, 97 Harv. L. Rev.
1449, 1459-1460 n. 55 (1984). "Our allowing discrimination as long as its perpetrators are oblivious
to the effects of their actions would undermine the protection of civil rights; indeed, discrimination
law would have little effect if behavior were evaluated from the viewpoint of the most insensitive
offenders." Id. at n. 55.
75. See McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973).
76. See Griggs v. Duke Power Co., 401 U.S. 424 (1971).
77. "Indeed the absence of treatment based upon personal differential qualities is part of the harm
of discrimination. At the same time, sexuality is no less individual to a particular woman for being
an attribute of women as a gender. In short, there is no individual/group distinction here." MacKinnon, supra note 2, at 10.
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This individual/group convergence creates a serious theoretical gap in
sex discrimination doctrine. A sexual harassment plaintiff often has to
make what is essentially a disparate impact showing to prove that her
treatment is sex-based discrimination. Yet the individual, sexually-harassed plaintiff is generally limited to her facts. As a disparate treatment
plaintiff, she cannot introduce evidence of harassment of other women
to prove a pattern or practice of the discriminating behavior. Under the
existing discrimination analysis model, she also needs to prove that the
treatment affected her to her detriment and so, in order to serve as a
disparate treatment case, she needs to have been exemplarily abused no
matter what the statistical data reveals."
C. Insufficient Remedy Provisions
Title VII is similarly deficient in regard to its damages provisions. The
federal courts have consistently limited Title VII to authorize only equitable remedies in the form of certain enumerated compensatory damages. In sexual harassment cases this generally takes the form of individual
relief such as back pay, reinstatement, and attorney's fees and costs.
Injunctive relief, when granted, is ordered in the form of a statement of
specific forbidden practices and the establishment of grievance procedures. A plaintiff who has not quit or been fired receives no compensation.
Those who have quit may be "compensated" by having the opportunity
to return to the formerly abusive work environment.
Depending on the law of the forum state and the status of the defendant(s), plaintiffs may append claims of assault, battery, intentional
infliction of emotional distress, or interference with contractual relations
in order to obtain compensatory and punitive damages. It is not adequate,
however, merely to allow plaintiffs to attach pendent tort claims under
state law in order to avail themselves of the full spectrum of tort remedies.
First, plaintiffs should not have to depend on the availability of favorable
state law to recover punitive or other compensatory damages for violations
of a right created by federal statute. Second, tort law allows recovery
only from the primary tortfeasor. This limitation runs counter to the
language of Title VII which places responsibility on the employer for the
maintenance of a nondiscriminatory work environment."
This remedial scheme does not comprehend the personal nature of the
injury. Title VII remedies should be amended to include compensation
for the mental anguish, physical manifestations of stress, and degradation
78. MacKinnon, Introduction Symposium on Sexual Harassment, 10 Cap. U.L. Rev. iv, n. 18
(1981).
79. 42 U.S.C. St. 2000e-2. See also: Griggs v. Duke Power, 401 U.S. at 429, ("The objective
of Congress in the enactment of Title VII is plain from the language of the statute").
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suffered by a sexual harassment victim. In failing to do so, the statute
fails to address the real experience of sexual harassment from the point
of view of the victim. As one district court noted,
"to the extent that Title VII fails to capture the personal nature of
the injury done to the plaintiff as an individual, the remedies provided
by the statute fail to appreciate the relevant dimensions of the problem
in this case." 8 °
Amendment of Title VII to allow for recovery of individual damages
would make the Act an appropriate means of compensating the victims.
It would remove the plaintiff from the uncertain ground of state tort law
and would also serve the Congressional goal of deterring all forms of
employment discrimination.
D. Attachment and Scope of Employer Liability
The question of ultimate responsibility for redressing and eradicating
sexual harassment is the most unsettled and arguably most contended
area of Title VII law. It is currently before the United States Supreme
Court on appeal. 8 The scope of employer responsibility for discriminatory
actions of employees is at the core of the meaning of Title VII as a cause
of action. A legal right has little value without effective legal remedies.
The Guidelines set a standard of strict liability for harassment perpetrated
by supervisory agents and employees8 2 and a negligence standard for
harassment by co-workers and non-employees. 3 In spite of this articulated
standard, the federal district courts generally have tried to narrow the
interpretation of employer liability. However, every Circuit Court that
has reached the issue of employer responsibility for supervisory sexual
80. Stewart v. Thomas, 538 F. Supp. 891, 897 (D.D.C. 1982) (emphasis added).
81. Vinson v. Taylor, 753 F.2d 141, (D.C. Cir. 1985) hearing granted sub nom: Meritor Savings
Bank FSB v. Vinson 54 U.S.L.W. 1144 (March 18, 1986) Docket No. 84-1979, Argued March 25,
1986. The outcome in this case is highly significant because it is the first full sexual harassment
case to be heard by the court. The court heard argument on three issues. First, does Title VII cover
sexual harassment which leads to or takes the form of an offensive work environment? Second, is
an employer strictly liable for sexual harassment by its supervisors or agents? Third, is the alleged
victim's initial capitulation to sexual advances a defense, and are her workplace dress and reported
sexual fantasies admissable as a defense? Vinson argued on appeal that the factual record presented
to the Court is unclear and incomplete for such a critical case. Is is possible that the Court may
avoid the employer liability and the evidentiary issues, and simply decide that a hostile, offensive,
or abusive work environment does or does not state a Title VII claim. It might hold even more
narrowly: that Vinson did not prove a sexual harassment claim. It is unclear from the record whether
Vinson was fired for her use of sick leave as a means of avoiding the harassing environment, or
whether she quit as a result of Taylor's harassment. The Court might also hold that a hostile work
environment states a claim, and remand for factual findings on this issue. Any ruling will have a
dramatic impact on the future of sexual harassment claims. A decision is expected in July or August
of 1986.
82. 29 C.F.R. St. 1604.11(c) (1980).
83. 29 C.F.R. St. 1604.11(e) (1980).
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harassment has, in one form or another, adopted the EEOC's strict liability
rule.84 The following discussion reviews the decisions of the Circuit courts
on this question. This section concludes that the District of Columbia
Circuit's 1985 decision in Vinson v. Taylor is the correct analytical framework for employer liability and should be affirmed.
1. Judicial Bias: Barrier to a Strict Liability Standard
Vermuelen identifies two attitudinal barriers that inhibit courts from
recognizing employer responsibility for sexual harassment.8 5 First, some
courts have struggled to establish a distinction between "personal" incidents of sexual harassment and those which affect a woman's employment.86 This approach is conceptually flawed in failing to acknowledge
the inherently coercive nature of "personal advances" in a relationship
of unequal power. Second, to so characterize the conduct allows courts
to use the word personal "[a]s if it conclusively renders legal remedies
unavailable, as if, to the extent the occurrence can be described as personal, the person has no legal rights." 87
The reasoning in Heelan is representative of a paradoxical stance taken
by many district courts.88 On the one hand, they demonstrate a reluctance
or inability to see sexually harassing acts for what they are, largely because
of the accepted prevalence of such behavior in our society. For example,
in Tomkins, the district court of New Jersey expressed the view shared
by many district courts:
If the plaintiff's view were to prevail no superior could, prudently,
attempt to open a social dialogue with any subordinate of either sex.
An invitation to dinner could become an invitation to a federal lawsuit. [A]nd [1]f an inebriatedapproach by a supervisor to a subordinateat the office Christmasparty couldform the basisof afederal
lawsuit... we would need 4,000federaltrialjudges instead of 400.8
84. See Horn v. Duke Homes, Inc., Div. of Windsor Mobile Homes, 755 F.2d 599, 604-06 (7th
Cir. 1985), Katz v. Dale, 709 F.2d 251, 255, n. 6 (4th Cir. 1983), Henson v. City of Dundee, 682
F.2d 897 at 910 (11th Cir. 1982), Bundy, 641 F.2d 924, Miller, 600 F.2d at 211, Vinson, 753 F.2d
at 149-150. The Third Circuit originally suggested in Tomkins, 568 F.2d 1044, (1977) that actual
or constructive employer knowledge is the appropriate standard. Id. at 1048-49. However, in Craig
v. Y & Y Snacks, Inc. 721 F.2d 78 (3rd Cir. 1983), the court redefined constructive knowledge in
such a way that strict liability can be found in the situation where the supervisory employee has
"unbridled authority to retaliate against an employee." Id. at 80-81. Although the court did not
overrule Tomkins, it cited the strict liability standard of the other circuits with approval. Id.
85. Vermeulen, supra note 67 at 525.
86. For example, in Heelan v. Johns-Manville Corp., 451 F. Supp. 1382, 1388-89 (D. Colo.
1978) the federal district court attempted to distinguish between isolated incidents which were an
attempt to establish personal relationships and conduct which has a substantial impact on employment.
87. Vermuelen, supra note 67 at 526.
88. See Heelan, 451 F. Supp. 1382, 1387-88. see also, Tomkins, 422 F. Supp. 553 at 556. Miller
v. Bank of America, 418 F. Supp. 233, 236 (N.D. Calif. 1976) rev'd 600 F.2d 211 (9th Cir. 1979)
89. Tomkins 422 F. Supp. 557. (emphasis added). See also Come 390 F. Supp. at 163, (holding
for plaintiff would lead to "a potential lawsuit every time any employee made amorous or sexually
oriented advances towards another.")
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At the same time, however, when the courts propound these floodgates
scenarios they unwittingly acknowledge the pervasive and pernicious
nature of the prohibited conduct. They say, in effect, "there is so much
sexual harassment that we can't recognize it as sexual harassment because
there is so much of it. "9 This attitude is not unlike those which for so
long constrained the recognition of forms of rape such as date rape or
spousal rape. One writer pinpoints this absurdity. "[F]rom a feminist
perspective, love and sexual harassment are as different as love and
rape." 9 ' She adds: "It would be ridiculous to suggest that because rape
is defined as a crime, this has a chilling effect on love relationships in
our society. The same holds true for mutual relationships as opposed to
sexual harassment."92 Women who have experienced sexual harassment
recognize that employers could rectify the situation but instead ignore it
or "wink at it", which means that they allow it to happen.93 "To the
victims, employer liability comes down to holding responsible for women's
situation the people with the power over it."'94
2. Vinson v. Taylor: A Model for Analysis of Sexual Harassment
Claims
The EEOC Guidelines, which set a standard for employer liability,
have been given great deference by the court in interpreting Title VII. 95
However, courts are not bound to follow the Guidelines. 96 Courts considering the scope of employer responsibility have been free to disregard
the Guidelines in developing a standard to assess attachment of employers'
liability for the harassing acts of their employees. Consequently, federal
district court holdings on this question have been inconsistent in reasoning
and result. The following section reviews the treatment of this question
by the Ninth and D. C. Circuits and proposes that the latter's decision
in Vinson v. Taylor serve as a model for analysis.
Miller v. Bank of America was the first case to consider the question
90. Indeed, it is likely that as awareness of the dimensions of sexual harassment increases, the
number of suits against employers will also increase. One commentator noted that 7% of employees
of the EEOC are suing the agency each year. Comment, Sexual Harassment:A Jurisprudential
Analysis, 10 Cap U. L. Rev. 607, 612 n. 30. An EEOC information specialist explained "you have
to remember that they [the employees] are trained in this agency to be keenly aware of what their
rights are .... " Id. citing Petty, Job Bias Agency Target of Suits by Own Workers, The Columbus
Dispatch, Nov. 2, 1980 at K-I, col. 1. In comparison, if a company the size of General Electric
were sued at the same frequency, it would be faced with 28,000 lawsuits each year. Id. Rather than
serving as a justification for limiting employer liability, these figures should persuade courts that the
problem is of such magnitude as to impel employer responsibility for institutional reform.
91. Leventer, Sexual Harassment and Title VII: EEOC Guidelines, Conditions Litigation, and
the United States Supreme Court, 10 Cap. U.L. Rev. 481, 495-96 (1981).
92. Id.
93. MacKinnon, supra note 2, at 57.
94. Id.
95. Griggs, 401 at 433-34.
96. General Electric Co. v. Gilbert, 429 U.S. 125, 143-46 (1976).

NEW MEXICO LAW REVIEW

[Vol. 17

of employer liability premised on the perspective that sexual harassment
is sex discrimination under Title VII. 97 The district court found that where
the company had established grievance procedures, the employee must
utilize those procedures as a prerequisite to employer liability.98 The Ninth
Circuit reversed the district court, holding that the existence of a policy
forbidding sexual harassment by supervisors is not sufficient to immunize
the company from liability."
Miller is poor precedent because the court premised its conclusion on
a respondeat superior tort analysis. " This theory is inadequate as a basis
for analysis of employer liability under Title VII. Title VII is more than
a species of tort law. It was passed out of the recognition that tort remedies
alone were insufficient to address the different forms of employment
discrimination. Under tort doctrine, the perpetrator must be found to be
acting within the scope of employment in order for the employer to be
held liable. Applying this theory to sexual harassment claims allows
employers to escape responsibility for the acts of their employees by
asserting that any harassing acts are per se outside the limit of the harasser's employment. It disregards the crucial understanding of sexual
harassment as a function of power, whether that power be asserted in the
office or out, during work hours or not, with or without formal company
endorsement. Courts using a respondeat superior analysis are bound to
enter into a series of assessments as to the boundaries of "scope of
employment" and "apparent authority" which will vary according to the
law of each jurisdiction. Congress did not intend Title VII relief to turn
on the availability of favorable state tort law. It delegated broad rulemaking responsibility to the EEOC, whose regulations establish employer
liability standards.'°' Application of the Guidelines' standards will result
in development of a philosophically sound jurisprudence and will effectuate Congressional intent.
A better analysis on this issue is provided by the District of Columbia
Circuit's decision in Barnes v. Costle. °2 Having unraveled the interweaving of the plaintiff's gender, the supervisor's advances, and the
97. Miller v. Bank of America, 418 F. Supp. 233, (N.D. Cal. 1976). rev'd on appeal. 600 F.2d
211 (9th Cir. 1979). The court of appeals acknowledged that a requirement of administrative remedy
exhaustion is impermissible under Title VII citing McDonnell Douglas, Corp. v. Green, 411 U.S.
792 (1973). However, it did not consider that requiring exhaustion as a prerequisite for employer
liability is equivalent to making it a prerequisite to suit. It also failed to recognize that frequently
the first step of an internal grievance procedure is filing of a complaint with the immediate supervisor-often the very person against whom the complaint is directed.
98. Miller 418 F. Supp. 233 at 235-236.
99. Miller 600 F.2d 211, at 213-214.
100. Id. at 213.
101. 29 C.F.R. St. 1604.1l(c)(e)(1980).
102. Barnes, 561 F.2d at 983.
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termination of plaintiff's employment, the court correctly found that demands for sexual compliance linked to employment constituted sex discrimination under Title VII. 03
' Therefore, the extent of employer liability
must be found by reference to precedent under Title VII. The court stated
that the employer is generally responsible for Title VII violations by
supervisory personnel, but added in dictum that the employer may be
relieved of responsibility where the conduct violated company policy
without employer knowledge, and where the employer offered relief upon
notification. " This ratio and analysis became the foundation of the court's
subsequent discussion of employer responsibility in Vinson v. Taylor.0o
In Vinson, the D.C. Circuit court held that an employer may be accountable for its supervisor's sexually harassing conduct notwithstanding
the employer's lack of knowledge. The court considered the question of
employer knowledge against the background of its decisions in Barnes
and in Bundy v. Jackson.'" It refined the earlier analyses through an
extensive review of the legislative history of Title VII and the language
of the Guidelines. This section summarizes this decision and concludes
that this decision is correct in reasoning and result and should be affirmed.
The opinion initially addressed the type of harassment established by
the facts in Vinson."0 7 It distinguished between the Barnes-type harassment
(quid pro quo) and the Bundy-type harassment, in which " 'sexually
stereotyped insults' or 'demeaning propositions' that illegally poisoned
the 'psychological and emotional work environment.' "'0 It found that
Vinson's situation was "clearly of the latter type". 0 The court repudiated
the defendant's "voluntary submission" defense, holding that if the evidence warrants a finding of sexual harassment under the abusive work
environment standard, then the victim's "voluntariness" has no materiality whatsoever.'l° In so holding, the court recognized that the critical
103. Id. at 993 n. 69.
104. Id. at 993 n. 70.
105. Vinson, 753 F.2d at 141. Plaintiff Vinson was a bank employee who advanced from teller
trainee to assistant manager over a four-year period. In September, 1978, Vinson took indefinite
sick leave. In November, 1978, she was fired for excessive use of sick leave and subsequently, she
sued the bank for sexual harassment in Federal District Court. Vinson's complaint alleged that Taylor
had forced her to have sex with him by threatening that she would lose her job if she refused. She
claimed that he had harassed other female employees in a similar manner, which harassment was
known to the bank. Vinson initially complied with Taylor's sexual demands but, as time went on,
he became physically aggressive and verbally abusive in front of other employees. Ultimately, these
pressures forced her to leave. The bank defended, inter alia, on the basis it had no knowledge of
Taylor's conduct.
106. Barnes, supra n. 97; Bundy v. Jackson, 641 F.2d 934 (D.C. Cir. 1981)
107. Vinson, 753 F.2d at 142-44.
108. Id. at 145 (quoting Bundy 641 F.2d at 944).
109. Id. at 145.
110. Id. at 146.
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inquiry in sexual harassment has not to do with sexually motivated conduct, per se, but with the inherently coercive and intimidating nature of
such conduct in the work environment.
This notion is strengthened by the court's discussion on the use of
other employees as witnesses. In overturning the trial court's preclusion
of such testimony, the appellate court found it directly relevant to her
claim that Taylor's harassment created an environment violative of Title
VII."' The court recognized that this type of evidence is crucial where
the plaintiff's claims stem from an abusive work environment. Such a
claim cannot be established without a showing of more than isolated
indicia of the discriminatory environment. The court further noted that
"[e]ven a woman who was never herself the object of harassment might
have a Title VII claim if she were forced to work in an atmosphere in
which such harassment was pervasive.""1 2
The court reviewed the legislative history and noted that there was
little indication of legislative intent to establish or disallow employer
liability. 3 It observed, though, that the recorded debates include warnings
by opponents that the regulations would allow vicarious employer responsibility. 4 The court relied in part on these records to find that Congress' failure to narrow the legislation after knowing that the legislation
allowed for vicarious employer responsibility was an indication of
Congressional approval for such liability.5
The court then examined the EEOC Guidelines for an indication of
congressional intent. Giving the Guidelines "great deference", it found
that they unambiguously assigned liability to the employer for discrimination accomplished through sexual harassment of subordinate by any
supervisory employees. 6 This conclusion rests on the recognition that
the power to coerce, intimidate and harass is not necessarily tied to the
power to hire, fire or promote. "[E]ven the appearance of a significant
degree of influence in vital job decisions gives a supervisor the opportunity
to impose upon employees."' The decision further refined the analysis
11l. Id. at 146 n. 41 citing EEOC Decision No. 71-909 Fair Empl. Pract. Cas. (BNA) at 26977 (maintenance of a work environment in which racial insults against blacks are habitual is also
violative of white employees statutory rights.) The court remanded on this point but, before the
district court could hear evidence, the bank appealed. See n. 78, supra.
112. Id.at 146.
113. Id. at 148.
114. Id.
115. Id. "While we are wary of interpretations of a statute voiced by opponents during heated
debate, we know that at least the prospect of vicarious employer accountability was raised before
Congress." Id.
116. Id. at 149-150. "Employer responsiveness to on-the-job discrimination at the supervisory
level is an essential aspect of the remedial scheme embodied in Title VII . . . Much of the promise
of Title VII will become empty if victims of discrimination cannot secure redress from the only
source capable of providing it." Id.
117. Id. at 149-50.
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by repudiating the application of the tort principle of respondeat superior
in the context of Title VII. "' Congressional intent would be ill served by
confining liability to the narrower common law interpretation of agency
principles. 1 9 This "could lead to the ludicrous result that employers would
become accountable only if they explicitly require or consciously allow
their supervisors to molest women employees." "20 Through this reasoning
and by analogy to Title VII precedent, the court correctly interpreted Title
VII as a mandate for affirmative employer action to prevent and cure
sexual harassment. 121
V. CONCLUSION
With the loss of tradition we have lost the thread which safely guided
us through the vast realms of the past, but this thread was also the
chain fettering each successive generation to a predetermined aspect
of the past. It could be that only now will the past open up to us
with unexpected freshness and tell us things that no one as yet had
ears to hear.'22
The law of sexual harassment has given a name to a socio-politicaleconomic calculus that undergirds and affects every aspect of our lives.
It states a simple, world-changing proposition: conduct which has supported and been supported by that calculus is unlawful in the workplace.
Our experience in discrimination law has taught us that the words of a
statute or a judicial opinion are, of themselves, insufficient to create a
different world. The task of changing the fundamental relationship between the sexes cannot be the sole responsibility of one institution. The
law has a crucial role, though, in giving legal definition to this destructive
and pervasive practice and in fashioning effective sanctions and remedies.
Judges, legislators, and lawyers, if they are to view the world in a fundamentally different way, need an accurate picture of the world to be
changed. Better and more timely research needs to be done to express
118. Id. at 150-51.
119. Id., "Title VII is a mandate from Congress to cure a perceived evil-certain types of
discrimination in employment-in a prescribed fashion." Id.at 150-151.
120. Id. at 151.
121. The Seventh Circuit's ruling in Horn v. Duke Homes, Windsor Mobile Homes, 755 F.2d
599 (7th Cir. 1985) comports with the Vinson ruling. The rationale differs from that of the D.C.
Circuit in that the court first discusses the common law agency principle of respondeat superior and
finds that, in this case, the supervisor was acting within the scope of his employment because he
and the company had essentially merged. The opinion adds "Where, as here, the supervisory
employee is given 'absolute' authority to hire and fire, and uses this authority to extort sexual favors
from employees, the supervisor is for all intents and purposes, the company." Id. at 605. This
determination is superfluous, however, as the court goes on to unequivocally state that Title VII
demands a strict liability standard for supervisory harassment. "It was Congress' judgment that
employers, not the victims of discrimination, should bear the cost of remedying and eradicating
employment discrimination. The strict liability rule is admirably suited for this purpose." Id.
122. Arendt, "What was Authority?" in C. Friedrich, ed., Nomos 1: Authority (1958).
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the actual incidence of sexual harassment and its economic, psychological
and social consequences.
In turn, quantification is interdependent with definition. To record the
full range of conduct embraced by the concept of sexual harassment,
social researchers must have instruments which measure that full range.
First among those instruments must be a clear, comprehensive legal definition. The definition and remedy fashioned by law will be sufficient to
change the world only to the extent that they fully embrace the experience
and consequences of sexual harassment from the victim's standpoint.
Thus exists an unparalleled interdependence of the two disciplines of law
and social science. The promise and possibility of an harassment-free
work environment has been tendered by the past decade's developments
in law and social research. Collaborative, bias-free efforts by researchers,
legislators and judges can transform that promise into an institutionalized
reality.

